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1. Introductory Remarks

This paper will consider to what extent investmagiteements such as the Chad-
Cameroon Conventions of Establishment impair thitybf the Governments of
Chad and Camerobio regulate in the public interest and also theiman rights
implications for the citizens of the investment e®ing countries. The
Conventions of Establishment are investment agra&meigned between a
consortium of oil companies made up of US basedBMobil, Chevron Texaco
and Malaysia’s Petronas and the Governments ofRéeublic of Chatl and
Cameroon respectively. The Conventions of Establishment tareegulate the
Chad Cameroon Oil and Pipeline Project estimatedS#3.7 billion and which
involves the construction of a 1, 100KM long expguigeline from the oil fields in
Chad through the territory of Cameroon to an offshtoading facility. The
objectives of the Chad-Cameroon project were setirodhe Project Appraisal
Document (PAD) as follows:

“...through environmentally and socially sound prevatvestment in
the petroleum sector: to increase Chad Governmquerglitures on
poverty alleviation; and to increase Cameroon fisoavenues
available for financing priority and developmeniperditures in the
context of the Government's strategy for economiowgh and
poverty reduction’

In view of the huge cost of the investment, the v&mtions of Establishment, like
other investment agreements incorporate clauséswitiaprotect the investors’
interests in the project. Whether the Chad Camepooject’s objective of poverty
reduction can be achieved in the light of the ivis the Conventions of
Establishment that gives priority to investor rghiver the right of the host
governments to regulate in the public interestastdful® It is the effect of such
co-investor clauses on the human rights obligatmithe host governments that
will be subject of analysis in this paper.

Investment agreements usually have the dual purpafsdirst protecting
investment flows and, second, encouraging econoadicperation and the
promotion of higher levels of investment flows. Bydes of rights and

! Hereinafter referred to as host governmentsédthad Cameroon Project.

2 This Convention of Establishment is between tlepulic of Chad and Tchad
Oil Transportation Company (TOTCO), which represemhe interests of the Oil
consortium, 18 July 1998.

3 This Convention of Establishment between the RbBpuof Cameroon and
Cameroon Oil Transportation Company (COTCO), whiepresents the interests of the
Oil consortium, ¥ August 1997.

4 . Report No. 19343, Project Appraisal Documenttfier Chad-Cameroon Oil and
Pipeline Project, p. 4 (3April 2000), Document of the World Bank and Intetional
Finance Corporation available fattp://www.worldbank.org/afr/ccproj/project/tdppppdf
(Visited on 3§ April 2005)

° See Emily Wax, ‘Oil Wealth Trickles Into Chad, tblittle Trickles Down’,
Washington PostSaturday, March 13 2004, p. A16 (argues that withopening of the
Chad-Cameroon pipeline the local community is gebenefit from project. There are no
jobs, no schools and HIV-AIDS drugs. Rather, crimas increased and more people have
contracted the HIV virus because of increase irstittdion by the young poor women in
the community).




protections granted to investors include: protectgainst discrimination, in the
form of most-favoured-nation treatment and natiomedatment provisions;

increasing market access for investors and invegtmepatriation of capital and

profit, bans on performance requirements and somestment incentives; and
protection against the expropriation of investmert®wever, only a few of such

investment agreements might include exceptiondléevesome protection in the

public interest, to protect public morals, publider, national security, as well as
human, animal and plant life. Oloka-Onyongo anddddiaa in their consideration
of the negotiations relating to the ill-fated Mldteral Agreement on Investment
point out this trend of privileging investor rightser human rights in their report
to UN Sub-Commission on the Prevention of Discreamion and Protection of

Minorities ®

The practice of privileging investor rights oveettight of a State to regulate in
the public interest has generated sustained ojodiom developing countries
and human rights groups alike. Indeed, the 2003 |&Wdrade Organisation
Ministerial Meeting held in Cancun, Mexico collagsgartially due to the strong
opposition mounted by developing countries agaimstmove by the developed
nations led by the European Union to enact ruleegulate investments, which
appeared to give more protection to investors sighereby reducing the policy
space available to States to regulate in the isterfetheir citizens.The UN High
Commissioner for Human Rights has in several réberamined the relationship
between trade, investment and human rights anccéiasluded that the current
practice of putting the protection of investor tighat the heart of trade and
investment agreements would have adverse consesgiéarchuman rights, as the
ability of countries to regulate in the public irdst is greatly impaired. Thus
much of the debate in the context of investmergréibzation has focused on
achieving the right balance between States “rigliegulate” in the public interest
and investor rights to protect their investments.

Il. Balancing Rights in Investment Agreements

The desire to balance investor rights with the trigh States to regulate in the
public interests featured prominently during vasoattempts to agree to
multilateral rules on investment. Indeed, the faluo strike an appropriate

6 J. Oloka-Onyango and Deepika Udagaivarking Paper on Human Rights as

the Primary Objective of International Trade, Intraent and Finance Policy and
Practice UN Doc E/CN.4/Sub.2/1999/11, 17 June 1999.
! BridgesWeekly Trade News Digest, Vol. 7 Number 28, 21 Astg2003. It is
worthy of note that at Doha Development AgendahefWorld Trade Talks, investment,
government procurement and competition policy weidadrawn and put into working
groups.
8 Report of the UN High Commissioner for Human Riginisthe Impact of the
Agreement on Trade-Related Aspects of Intelleddwaperty Rights and Human Rights
UN Doc E/CN.4/Sub.2/2001/13, June 20®eport of the UN High Commissioner for
Human Rights on Globalisation and its Impact on Eu#l Enjoyment of Human Rights
UN Doc E/CN.4/2002/54, 15 January 20@2eport of the UN High Commissioner for
Human Rights on Liberalisation of Trade in ServiGasd Human RighisUN Doc
E/CN.4/2002/9, 25 June 200Rgeport of the UN High Commissioner on Human Rights,
;rrade and Investment/N Doc E/CN.4/Sub.2/2003/9, 2 July 2003.

Ibid.



balance has contributed to the failure of sevettaingts to enact a multilateral
agreement to regulate investments. The investnrentgions in the 1948 Havana
Charter which aimed to establish the still borretnational Trade Organisation,
gave preference to the right of a State to regudgitproviding significant leeway
for the host country to set its own priorities whiercame to investments. This
provision was considered very controversial andygdaan important role in
preventing the United States approval of the Hav@narter (and thus preventing
the ITO from becoming a reality). In the 1970s, the United Nations Conference
on Trade and Development (UNCTAD), which had bestaldished to address
particular needs of development in the frameworkhef international economic
order, through its United Nations Centre for Tratgmal Corporations
(UNCTNC) sought to develop a binding Code of Cortdan Transnational
Corporations? This effort attracted vehement opposition from sararporations

that were likely to be affected, creating severficdities for UNCTAD and
ultimately leading to the closure of UNCTNC. Itwsrth mentioning that these
early attempts to create international rules talag investments failed because
the developed countries and corporations basedrgar@sation for Economic
Cooperation and Development (OECD) Countries opmbaaech rules on the
ground that the proposed rules would constrain abivities of transnational
corporations as well enhance the right of hostestab regulate in the public
interest. Following the conclusion of the UruguaguRd of the World Trade
Organisation talks in 19850ECD countries, made up of developed countries
only, launched negotiations for a Multilateral Agmeent on Investment
(MAI). *The goal of the negotiations was to establish aensoherent and unitary
structure for all investment agreements. The dMAl had at its core the
principles of most favoured nation, national treain protection against
expropriation, state-to state and investor-statepude mechanisms. These
provisions generated unprecedented critici§mMAI was seen as boosting
significantly the rights of investors without inthacing any countervailing
obligations. In short, its vision conceptually pieged the “rights of investors”
while negating investors’ responsibilities to thdividual or the State. Moreover,
the treaty proposed to place fairly extensive i&gins on domestic activity with
regard to investment, which would amount to thedeipon of serious limitations

10 Daniel Drache, “The Short but Significant Life dfie International Trade

Organisation: Lessons for Our Time”, Centre for tBé&udy of Globalisation and
Regionalism”Working PapemMo. 62/00, University of Warwick, 2000, p. 20 dable at
http://www.warwick.ac.uk/fac/soc/CSGR/wpapers/WPB2@df (visited on 1st May
2005). See also Americo Beviglia Zampetti and TambjFredriksson, “The Development
Dimension of Investment Negotiations in the WTO:alldinges and Opportunities”, 4
Journal of World Investmen(2003), p. 399: “...the investment provisions of tHavana
Charter proved to be among the most controversaitributing to the downfall of the
ITO project...".

1 See UNCTAD,International Investments: A Compendiuxgl 1: Multilateral
Instruments, New York: United Nations, 1996, ppl $6180.

12 These talks culminated in the establishment @Miorld Trade Organisation.

13 The final draft is currently available at
http://multinationalmonitor.org/mai/contents.ht(uisited 1st May 2005).

14 For an example of the of the criticism of the MAhd the process of its
negotiations see Peter T. Muchlinski, ‘Human Rightel Multinationals: Is there a
Problem’, 77International Affairs pp. 31-48, (2001).




on the sovereign ability of States to respond tmektic concerns, including those
in the areas of labour, the environment and hungdnts: In this way, States faced
the danger of being transformed into the handmaidémvestment as opposed to
protectors of the people and in the process fotoetbntravene or relegate to a
secondary position the obligations contained inoat hof international human
rights agreements. Lastly, the dispute resolutiod axpropriation provisions
respectively raised concerns about the lack ofsprarency and the imposition of
unjustifiable restrictions on host countries’ fread of action in the interests of
development® In March 1998, after a period of sustained oppmsitand
international campaign, the MAI negotiations wetg pn a slower track with no
deadline by OECD ministef§In October 1998, the process was abandoned after
France withdrew, mainly because the United Statesldvnot accept provisions
that shielded French cultural industries from MAles.

Despite the failure of the MAI process, the devebbpountries, led by the
European Union, have continued to pursue investmdet at the multilateral
level. Indeed the proposed enactment of such imesd rules at the WTO level
has consistently generated heated exchange beteeroped and developing
countries regarding the utility of having a multdeal framework for investment.
Whereas developed countries make the case thatatitshal rules on investment
benefit all parties, most developing countries ¢eursuch suggestion with the
argument that multilateral rules on investment wouwhdermine their sovereign
right to pursue their own domestic development dgerccordingly, there is
mutual suspicion between the opposing camps, veth garty trying to second
guess the motive of the other. The developed ciagnitn seeking an agreement on
investment rules want to protect their investmdnysinsisting on pro-investor
right clauses while developing countries in oppgsiach rules seek to retain their
policy space to regulate domestically. To each, dite rights at stake are human
rights and have intrinsic value, which deservesqmtoon.

M. Investor Rights as Human Rights

Investment agreements establish a set of rightsobhgations between States in
relation to their treatment of investors and inmestt. It is commonly stated that,
in doing so, investment agreements establish of $etestors’ rights. These rights
includes the right to trade/ establishment of itwest, to repatriate capital to
home country, right to intellectual property, freed from expropriation of

investments by host governments, guarantees ofdisgnimination, etc. Ernst

Petersmann, a notable trade law expert has egsathdnvestor rights to the rank

15 See Harvard Human Rights Program, “The MultilalteAgreement on

Investment: A Threat to International Human RigRtetection Mechanisms”, February,
1998, available atttp://www.rfkmemorial.org/CENTER/mai_11398.htfvisited on 30th
April 2005)
16 M.J. Trebilcock and R. Hows&he Regulation of International Trad¢2"™
edition, Routledge, New York (2001) p. 362

o The merits of a multilateral treaty on investmeppears to be questioned by
studies which have concluded that there is yet videace linking the conclusion of
bilateral investment agreements with increases i Hows. See Mary Hallward-
Driemeier, “Do Bilateral Treaties Attract Foreigrir€ct Investment? Only a Bit... and
They Could Bite”, World Bank Policy Research Working Paphlio. 3121 (2003);
UNCTAD, Bilateral Investment Treaties in the Mid-1990¢ew York, United Nations,
(1998).




of human rights and sees their protection by gawemnts, especially those in
developing countries, as a route out of povéttyihis position has been
strenuously rejected by human rights experts. Atiogr to Philip Alston,

economic liberties, such as investor rights “cartr®equated to human rights in
any broad sense familiar to the traditions of im&ional human rights law. The
only exception, albeit a potentially significantepnis the right of authors and
inventors to the protection of their interests,ogtsed in Article 15 of the

International Covenant on Economic Social and GaltRights.*® Robert Howse

concurring with Alston points to the inherent dangésuch an approach in that
governments can only pursue social and human raddjestives, where they can 6

be shown as ‘necessary’ limits to market freeddmustgiving investor rights
precedence over the right of a state to reg@fate.

From a legal perspective, it is important to digtiish investor rights from human
rights. National, regional and international treatiecognize a wide range of civil,
cultural, economic, political and social rightsrokvn as human rights - that are
fundamental to a life of human dignity. Investorights, on the other hand, are
instrumental rights: rights created and modifigdStates in order to meet certain
economic and developmental objectives. In the wafdPhilip Alston, ‘human
rights are recognised for all on the basis of tilgeient dignity of all persons.
Trade-related rights are granted to individualsifstrumentalist reason$’ . Thus
investor rights are not an end in them selves bueans to an end. According to
the UN High Commissioner for Human Rights investaghts as defined in
investment agreements are instrumental rightsgdedito meet some wider goal
such as sustainable development, economic growt#bhiliy, indeed the
promotion and protection of human rights.

The significance of drawing a distinction betweba investor rights and human
rights is that it would allow State parties to istreent agreements to comply with
their respective human rights obligations by adapa human rights approach to
investment liberalisation. Such a human rights epgin will set comprehensive
objectives for the liberalisation process that ggydmd commercial objectives,
thus allowing the parties to seek trade law andcpdhat take into account the
rights of all individuals, in particular vulnerabledividuals?® In effect, in

negotiating and implementing trade and investmegreements, countries are

18 Ernst-Ulrich Petersmann, ‘Time for a United Naso“Global Compact” for

Integrating Human Rights into the Law of the Woridev Organisations: Lessons from
European Integration,’"Jean Monnet Working Papei7/01, p. 7 available at
http://www.jeanmonnetprogram.org/papers/01/0123@4l.tvisited on 29th April 2005).

19 P. Alston, Resisting the Merger and acquisitibfloman Rights by Trade Law:
A reply to Petersmann, IBuropean Journal of International La845 at 826 (2002).

20 Robert Howse, ‘Human Rights in the WTO: Whose &g What Humanity?
Comment on Petersmann, Jean Monnet Working Paper, I¥/02 available at
http://www.jeanmonnetprogram.org/papers/02/0212@4l.fvisited on 29th April 2005).

2 P. Alston, “Resisting the Merger and acquisit@mhHuman Rights by Trade
Law: A reply to Petersmann”, note 19 at pp 826-828.

= UN High Commissioner For Human Rights, ‘Human lRggand Trade’, paper
presented at the"SWTO Ministerial Conference, Cancun, Mexico, 10 4 3eptember
2003, p. 19

= Report of the UN High Commissioner for Human RigisLiberalisation of
Trade in Services and Human RigHitN Doc E/CN.4/2002/9, 25 June 2002, para 8.




obliged to give due consideration to their varibusnan rights obligations and the
impact such agreements may have on their abilitgspect, protect and fulfil the
human rights of their citizens.

(AVA Primacy of Human Rights

The primacy of human rights in international laws hang been recognized. The
United Nations Charter refers to human rightssrsgcond preamble paragraph

and lists human rights as the third of its purpaseiticle 1, after maintenance of
peace and security, and the development of friereltions among nations based
on equal rights and self-determination of peofi€Ehe Charter not only makes
human rights an aim of the organization, it obkgaall member states to take
joint and separate action with the United Natiamsi¢hieve universal respect for
and observance of human rights and fundamentatidras® Article 103 of the
Charter provides that, “in the event of a conflietween the obligations of the
members of the United Nations under the presentt@hand their obligations
under any other international agreement, theirgalilbns under the present
Charter shall prevail”.

Importantly, States have recognized that the prmmaind protection of human
rights are their paramount responsibility. At theoNdl Conference on Human
Rights held in 1993 in Vienna, 171 States declatteat the promotion and
protection of human rights is the first respondipibf Governments> They have
also undertaken not to lessen standards of refpestiman rights once achieved.
This is known as the principle of non-retrogressidrticle 30 of the Universal
Declaration on Human Rights states that:

“Nothing in this Declaration may be interpretediamplying for any
State, group or person any right to engage in actiy or to
perform any act aimed at the destruction of anythef rights and
freedoms set forth thereifl”

Consequently, States must ensure that their irtien@ human rights obligations
are considered as a matter of priority in theidérand investment negotiations.
This resonates with the position adopted by the Cinmittee on Economic,

Social and Cultural Rights on the occasion of thEOAMinisterial Conference in

Seattle in 1999. On that occasion the Committededtahus: “...Trade

liberalization must be understood as a means, mana. The end which trade
liberalization should serve is the objective of lammwell-being to which the

international human rights instruments give leggbression. In this regard the
Committee wishes to remind WTO members of the eérdnd fundamental

nature of human rights obligation$®

2 Charter of the United Nations, UN Charter, prelemand Article 1.

5 See Articles 55 and 56 of the UN Charter.

% . World Conference on Human Rights, Vienna Detlanaand Programme of
Action, UN Doc A/CONF.157/23, 12 July 1993, para.l.

2 Similar provisions are contained in Article 5¢f)the International Covenant on
Economic Social and Cultural Rights.

2 Statement of the UN Committee on Economic, Saaid Cultural Rights to the
Third Ministerial Conference of the World Trade @ngsation (Seattle, 30 November to 3
December 1999) 26/11/99, UN Doc E/C.12/1999/9, d&evnber 1999, para.8.
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V. Nature of Human Rights Obligations of the Host Gvernments

The Republics of Chad and Cameroon as memberseoUttited Nations have
committed themselves to the respect and promotidruman rights as contained
in the UN Charter and the 1948 Universal Declarattd Human Rights. In

addition both countries have signed and ratifiedftilowing international human
rights treaties:

i) The International Covenant on Civil and Politi€aghts (ICCPR)

i) The International Covenant on Economic Socrad €ultural Rights (ICESCR)

iii) The Convention against Torture, Inhuman andji2€ling Treatment

iv) The Convention on the Elimination of all FormisRacial Discrimination

V) The Convention on the Elimination of all Form§ Discrimination against
Women.

9

Vi) The Convention on the Rights of the Child

In addition to the above UN principal human riglresaties, the host governments
have ratified the following core International Lalb@rganisation Conventions:

Freedom of Association and Protection of the RtghDrganise Convention (No.
87) 1948;

Right to Organise and Collective Bargaining Coni@n{No. 98) 1949;
Forced Labour Convention (No. 29) 1930

Abolition of Forced Labour Convention (No. 105) ¥95

Equal Remuneration Convention (No. 100) 1951

Discrimination (Employment and Occupation) Convent{No. 111) 1958
Minimum Age Convention (No. 138) 1973

Worst Forms of Child Labour Convention (No. 182929

Alongside their international human rights committse the governments of
Chad and Cameroon have regional human rights regpliies. The two
countries are parties to the African Charter on Harand Peoples’ Righfsand
have by virtue of Article 1 of the Charter acknosded to respect, protect and
promote the rights, duties and freedoms enshrinethé African Charter. The
Constitutions of the host countries also contaimdw rights obligations. For
instance the Constitution of the Republic of Camarowvhile affirming its
attachment to the fundamental rights enshrinetdieritN 1948 Universal

Declaration of Human Rights, the Charter of the tebhiNations, the African
Charter on Human and Peoples’ Rights and all catified covenants resolved:

“To harness our natural resources in order to enthe well being of
every citizen without discrimination, by raisingviig standards,
proclaim our right to development as well as outed®ination to
devote all our efforts to that end and declarereadiness to co-operate
with all states desirous of participating in thetional endeavour with

2 Adopted in 1981. It is also known as the Banjula@er, after the Gambia

Capital, where it was signed.

11



due respect for our sovereignty and the indeperadent the
Cameroonian State”.

The Chadian Constitution also reaffirms its attaehtmwith the principles of
human rights as defined in the UN Charter, UDHR tme African Chartet! In
addition Articles 17 to 48 of the Chad Constituti@eognizes a range of civil and
political, economic social and cultural rights.

The Universal Declaration on Human Rights, the rimi@onal Covenant on
Economic, Social and Cultural Rights and the Irdéomal Covenant on Civil and
Political Rights, the African Charter on Human debples’ Rights, recognize a
series of civil, cultural, economic, political arsbcial human rights carrying
corresponding obligations on States - most of witigh be affected, one way or
another, by investment. Consequently, to the éxtert investment affects these
rights, the obligations on States in relation tdividuals and groups should also
be considered within the context of rights and gdtibns between States and
towards investors. Each of the covenants in theriational bill o f rights has
several provisions that are relevant to the ChadnéZaon project. The
International Covenant on Civil and Political Rightas a number of provisions
that come into play on the project. Amongst whick Article 6 on the right to
life, Article 19(2) on freedom of expression andti®le 22 (freedom of
association). Also the International Covenant oworemic Social and Cultural
Rights has several provisions that are applicabhey include Article 6 on the
right to work, Article 7 on just and favourable diions of work, Article 8 on
trade union rights, Article 11 on adequate livingnslards, Article 12 on health
and Article 15 on culture. In addition the Afric&marter in Article 24 guarantees
all people shall have the right to a general satisiy environment favourable to
their development. Accordingly, at the very leastery international contractual
commitment between States and non-State actorsmoustffend the substantive
provisions in the ICCPR, ICESCR and the African &#ra The Committee on
Economic, Social and Cultural Rights has adopteldssification of human rights
obligations as the obligations to respect, proted fulfill.** The obligation to
respect requires States to refrain from interfevifitty the enjoyment of economic,
social and cultural rights, which means that Sadteials and public agents do
not do anything to violate people’s rights. Theigdiion to protect requires States
to prevent violations of economic, social and aalturights by third parties,
meaning that a State is obliged to protect itzeits by preventing third parties
from abusing rights. The obligation to fulfill reiges States to take appropriate
legislative, administrative, budgetary, judiciadasther measures to enable people
to enjoy their rightg®

Following from the ratification of the various humarights instruments
enumerated above, Chad and Cameroon as host gemio the project have

% . Constitution of the Republic of Cameroon, Law-0% of January 1996,

preambular para. 3.

3 . Constitution of the Republic of Chad, 14 Api9I9b, preambular para. 8.

32 See for instance, General Comment 15 on the RighWater, UN Doc
E/C.12/2002/11, paras. 21-29, 20 January 2003.

B Maastricht Guidelines on Violations of Economioctl and Cultural Rights,
Human Rights Quarterly, Vol.20 (1998) pp 691 - faba. 6 adopts similar classification
of States obligations under human rights treaties.

12



obligations to respect, protect and fulfil the hunmaghts of their citizend’ The
obligation to respect requires the host governmémtsefrain from interfering
directly or indirectly with the enjoyment of the rhan rights of their citizens
while the obligation to protect includes the Statesponsibility to ensure that
private entities or individuals, including transoatl corporations over which
they exercise jurisdiction, do not deprive indivédiiof their economic social and
cultural rights. Thus, it is arguable that the hgsternments are responsible for
violations of economic social and cultural rightstt result from their failure to
exercise due diligence in controlling the behaviofirnon-state actors. The
African Charter recognizes the regulatory respalityilof State parties when it
provides in Article 1 that:

Furthermore Article 2(3) of the Declaration on tRéght to Developmenit
establishes that “States have the right and thg tutformulate appropriate
national development policies that aim at the amsimprovement of the well-

being of the entire population and of all indivithjeon the basis of their active,
free and meaningful participation in developmerd amthe fair distribution of the
benefits resulting therefrom”.

The effect of these human rights commitments wiitlad and Cameroon have
signed up to is that they must at all times reta@ir sovereign ability to regulate
domestically for the benefit of their citizens. ¢an be said that the host
governments’ right to regulate is in fact a dutyegulate’” Thus in the context of
the construction and maintenance of the Chad Camend and pipeline project
the host governments are obliged to regulate daocadigtin order to achieve their
development objectives. This includes retaining fleibility to introduce new
regulations to promote and protect human rightsrwibhés necessary to do so.
Introducing new regulations to promote human rigbtan important aspect of
States’ duty to protect and fulfil human rightss #&conomic, social and political
conditions change, it is appropriate that in resporStates might introduce
appropriate regulations strengthening protectianhisman rights. Accordingly,
governments that enter into contracts that havent#eessary consequence of
limiting their freedom to adequately intervene lire tinterest of their population
are in breach of their human rights obligations.

3 . CESCR general Comment 14: The right to the taglatainable standard of
health, UN DOC E/C.12/2000/4, para.33.

s . See Maastricht Guidelines on Violations of Eaoi® Social and Cultural
Rights, Ibid, para 18.

% Adopted by General Assembly Resolution 41/1284obecember 1986, by a
vote of 146 to one against (United States), witltheiabstentions, including Germany,
Japan, and the United Kingdom.

37 Report of the UN High Commissioner for Human R#glon Human Rights,
Trade and Investment, UN Doc E/CN.4/Sub.2/2003/8ylg 2003, para. 31.
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VI. Human Rights Impact of Chad Cameroon Conventios of
Establishment

a. The Right to Regulate and Sovereignty

The host governments could be said to be in brezcktheir human rights

obligations by entering into the Conventions of aBfshments which have
provisions on stabilisation of laws and which grampremacy to the Conventions
over all Chadian and Cameroonian laws, includinmé rights treaties that are
in force in the territories of both countries. Thestabilisation and supremacy
clauses have the effect of limiting the sovereigotythe two countries thereby
impairing their ability to intervene on behalf bkir populations in keeping with

their obligations under their respective constilaéi and international human
rights law?® The offending provisions of the Conventions ofdbtishment are the

requirement of stabilisation of legal rules in A& 21.1 and 3 of TOTCO and
Article 24 of COTCO and the Supremacy of the Cotieanof Establishment over
domestic laws as stipulated in Article 30 of COT@ Article 21.5 of TOTCO
respectively.

The purport of the above Atrticles is that the hgmsternments are obliged not to
modify their laws in such a way as to adverselgetfthe rights and obligations of
the investing oil consortium. In the case of Clihd,Convention of Establishment
fixes December 19 1988 as the cut off dat@his means that no Chadian
governmental action or law taken after"1December 1988 will be applied to
project unless the oil consortium gives their pgonsent. For the government of
Cameroon it has given its commitment to the effleat no legislative, regulatory
or administrative measures contrary to the promisiof the Convention of

Establishment shall apply to projé@tNotwithstanding this commitment, in the
event that the oil consortium is of the opiniontthalegislative, regulatory or

administrative measure affects its rights and aliigns, the consortium may
request the Government of Cameroon not to applyh seicmeasure to its

activities™

The consequences of these “freezing the law” piavésare far reaching as the
host governments’ sovereignty and ability to regulare called into question.
Firstly, the stabilisation and supremacy clauses tie Conventions of

Establishment create a separate legal regime éooittconsortium involved in the

project. Indeed laws that are generally applicablehe whole of Chad and

8 The OECD Guidelines for Multinational Enterprisgmntain an extensive range

of social obligations for corporations and investimcluding inter alia, a duty to contribute
to the sustainable development of the countrieghich they operate, to respect human
rights or to refrain from seeking or accepting egéons to local regulatory frameworks in
the areas of environment, health and safety, laktanation, financial incentives or other
issues. See OECyuidelines for Multinational Enterprisg®aris, OECD, 2000), Chapter
Il ‘General Principles’, para. 5 available at
http://www.oecd.org/dataoecd/56/36/1922428.qdfsited 30th April 2005). See for
example, Fleshman, M. “The International Commuuityl the Crises in the Oil Bearing
Communities-A Perspective on the U. S. role” PutdisinBoiling Point (CDHR, Lagos)
179-195.

% . Article 21.3 of Chad Convention of Establishment

0 . Article 24.2 of the Cameroon Convention of Eitment.

“ Article 24.3 of the Cameroon Convention of Esistirhent.

14



Cameroon are not applicable to the project anctctimsortium retains the right to
choose which laws it wishes to obey. Secondly hibst governments may find it
difficult to sign up to any human rights instrumenhat will enhance the
protection of their citizens if such instrumente gerceived to conflict with their
contractual commitments under the Conventions, emumsntly affecting the host
governments’ willingness or capacity to introduevnmeasures to promote and
protect human rights for fear of being exposedl&ints for breach of contract.
This would have a chilling effect on the host goweents’ regulatory capacity,
conditioning State action to promote human righitd a healthy environment by
the commercial concerns of investors. Furthermorethe event that the host
governments accede to a human rights instrumesy, rtiay be compelled by their
contractual commitments under the Conventions ofalishment to enter
reservations for the benefit of the consortiumeleati a peculiar problem confronts
the government of Chad in this regard. Since theadCiConvention of
Establishment freezes all laws applicable to ttagegt to those in force as at 19
December 1988, only the African Charter ratifiedlB86 the UN Convention on
Racial Discrimination of all the principal UN HumaRights treaties will be
applicable to the project since it was ratifiedthg Republic of Chad in 1977. The
other treaties such as the two International Cavisnan Civil and Political
Rights, Economic Social and Cultural Rights as veslithe Convention on the
Right of the Child, the Convention Against Tortiaed the Convention on the
Elimination of all forms of Discrimination Againd/omen are not applicable
given that they were ratified between 1990 and 198%ch clearly falls outside
the cut off date of 19 December 1988.

Article 21.5 of the Chad Convention of Establishinand Article 30 of the
Cameroon Convention of Establishment further erth@esovereignty of the two
nations. In addition to listing domestic Chadian &ameroonian legislations that
will not apply to the project, the Articles in qties gives supremacy to the
Conventions of Establishment in the event of anynflad between the
Conventions and the laws of the host governmentscld 30.2 of the Cameroon
Convention states that

‘...all ordinary law provisions of the Republic of @aroon which are
not contrary to nor inconsistent with the provisi@f this Convention
shall apply to activities undertaken under thisvenntion’.

It must be pointed out that while Article 21.5 thie Chad Convention makes
similar provisions to that of Article 30.2 of thea@eroon Convention, it adds a
gualification to the effect that the parties magide otherwise, in which case the
domestic law of Chad may prevail. However, the fility of this escape route

being taken is remote given the desire of the oilsortium and investors to
ensure that their interests take a dominant siatte scheme of things.

The supremacy of the Convention clause clearly slibates Chadian and
Cameroonian laws, and the African Charter on Huianash Peoples Rights to the
provisions of the Conventions. Accordingly, in #neent of a conflict between the
provisions of the Conventions of Establishment ardmmitment under a human
rights treaty, the Conventions will prevail. Indeethe Conventions of

Establishment constitutes a hindrance on the ghifitthe host governments to
comply with their human rights commitments.
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b. Obligation to Make Use of Maximum Available Resorces to Fulfil
Human Rights

A related point of importance with potential humaghts implications is the
revenue stabilisation clauses in the Convention&stéblishment that have the
effect of reducing the revenue due the Governmeht€had and Cameroon.
Article 21.3(a) of the Chad Convention commits tf®vernment of Chad to a
stabilisation of its tax regime in favour of thd consortium to the exclusion of
third parties. In addition, it exempted the projécm taxes, fees and duties,
obligations relating to profits tax, the right tetain abroad and repatriate to
foreign countries any funds and foreign currenc&imilarly, under Article 30.2
of the Cameroon Convention, the Cameroonian goventnmndertook to stabilise
its tax, customs and exchange control regime a$ agelguaranteeing not to
modify its fiscal regime in a manner as to afféa tights and obligations of the
investing oil companies and their affiliates.

These revenue stabilization clauses may have gmgpeations for human rights.

By undertaking to exempt the oil pipeline projectr taxes, customs and
exchange control regime, the revenue accruableh¢o host governments is
significantly reduced. The consequence of whidhas limited financial resources
may constrain the ability of the host governmeatsdmply with their obligations

under Article 2(1) of ICESCR which requires Stasetigs to take steps to the
‘maximum of their available resourcesvith a view to achieving progressively
the full realization of economic social and cultuights. The UN Committee on

Economic Social and Cultural rights has stated that

‘Article 2 (1) obligates each State party to take hecessary steps “to the
maximum of its available resources”. In order doBtate party to be able
to attribute its failure to meet at least its miniim core obligations to a

lack of available resources it must demonstrate ekiary effort has been

made to use all resources that are at its dispaditi an effort to satisfy, as

a matter of priority, those minimum obligatiors.’

A leading commentator on economic social and caltaghts commenting on

Article 2(1) says that in societies where incomeurgevenly distributed, the
requirement of equal opportunities and equal engynof economic social and
cultural rights may require more public expendityrdbased on progressive
taxation and other sources of state incmaccordingly, the Governments of
Chad and Cameroon have by virtue of their contedatommitments to the oll

consortium denied themselves access to taxes, deties and royalties which
they would have been entitled to. Given this saendine possibility of the host
governments meeting their minimum core human rigigyations under Article

2(1) ICESCR, which requires them to provide atwbey least essential food stuff,

essential primary health care, basic shelter angsihg and basic forms of
educatiorf”’ increasingly looks remote. This situation not oimypinges on the

42 . General Comment No. 3, Report of the Econonocjé and Cultural Rights,

UN doc. E/1991/23, pp. 83 -87, para. 10.

a3 . Asbjorn Eide, ‘Economic, Social and Cultural Rigg as Human Rights’ in
Asbjorn Eide, Catarine Krause and Allan Rosas (eHspnomic Social and Cultural
rights: A Textbook 2" Revised Edition, Martinus Nijhoff Publishers 20@B).

“ UN Committee on Economic Social and Cultural Régiseneral Comment 3, on
the Nature of State parties obligations under Agt{1), 1990., para. 10.
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sovereignty of the host countries it is contraryhie duty of the host governments
to take immediate steps to ensure the progreseaiesation of economic social
and cultural rights.

By extension, these provisions of stabilisation angremacy threaten the right to
self determinatioft in the host countries to the project. The right delf
determination which is amply provided for by intational human right
instruments such as the ICCPR, ICESCR are in Africeore seriously
strengthened by the provisions guaranteeing peojgets in the African Charter
for Human and Peoples RighfsAs Professor Osita Eze notes these obligations
are imposed on States parties to the African Chaotecliminate all forms of
foreign economic exploitation, particularly that apticed by international
monopolies, so as to enable their peoples to fodipefit from the advantages
derivable from their natural wealth and resourdd®s primary objective being to
create a united front against imperialism and ptoonoof self reliance and not
dependenc?.

C. Labour rights

The Conventions of Establishment entered into leyGovernments of Chad and
Cameroon with the oil consortium may have advargeit on the protection and
promotion of labour rights of the citizens of hostntries working on the pipeline
project. For instance Article 23.12(a) of the Cl@amhvention of Establishment in
an attempt to protect the project from any forndisfuption forbids: “any person
to undertake activities which may interfere witte tbonstruction, operation and
maintenance of the TOTCO Transportation System.he Provision may be
interpreted as giving the oil consortium the lipeid deal “as it deems fit” with
any person, including workers trying to protectimprove their conditions of
service by organizing or calling for a strike. Asegent report on the project has
indicated, Chadian and Cameroonian workers haven lmmmplaining about
unacceptable conditions of labour: They have baesd hwithout contracts and
even, where there are contracts, it is usually tengorary contract and on short
time basis; they work for twelve hours a day anche®f them below minimum
wage?® Given this scenario, the host governments areruadety to intervene on
behalf their citizens by ensuring that the oil amtism operations are in
compliance with relevant labour legislations prategthe rights of workers. This
intervention is predicated on the host governmepotsigations arising from
ICESCR and the core ILO conventions that seek atept the right to freedom of
association, collective bargaining, protection fréorced labour and child labour
as well as discrimination in employment. But condgy these governments of the
financial consequences of intervening, in the lightheir contractual obligations,

® See Article 20 of the African Charter. This psign roundly agrees with the

preambles to the two UN Covenants of 1966.

6 See generally, Articles 19-24 of the African Ghafor the protection of Peoples
Right to Equality, Self determination, Free disgiosi of Natural Resources,
Development, Peace and Satisfactory Environment.

4 Osita C. Eze, “African Concept of Human Righis’Perspectives on Human
Rights 1992. (FMJ Lagos, 1992) p. 24.

8 . Broken Promises: The Chad Cameroon Oil and Pipefingect; Profit at any
Cosf? Friends of the Earth International, p. 14 (Jupe0l) available at
www.foei.org/ifi/chad2.htm(visited on 1st May 2005)
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will likely deter them from acting in accordance thvitheir human rights
commitments. Once again, investor interests trutmggpublic interest.

d. Freedom of Speech and Association

The right of the population to protest against #ulwerse impact of the Chad
Cameroon project on such issues as health, envaotinabour, compensation
could be curtailed by Article 27.12 of the Conventilt appears to give the Oil
consortium the liberty to act as a paramilitary pow the event of any type of
resistance on the project. Article 27.12 providesst

‘In case of emergency, in and particular in casamwfiediate danger for
people or the environment, COTCO [subject to cermpensation
requirements set out in Art 17] is allowed, undsrsole responsibility
to have access to any private or public land, watets status or
location, for the purpose of investigating the emusf or remedying the
emergency or the situation of danger, without paathorisation, and
with the possible assistance of the public or pe\emergency services.’

The terms “situation of danger” and “investigating®e not defined, leaving the
way open for repressive State/company action ag#ieshost population, in the
event, for instance they organise a rally or padatgmonstration against the oil
pipeline project in order to bring attention to tvielation of their human rights.
The right to free speech and association is pretdecinder the International
Covenant on Civil and Political Rigitsas well as the African Chart&rGiven
the history of violent repression of demonstratidoys governments in Africa
against their citizens protesting the activitiesmailtinationals, the provisions of
Article 27.12 may further endanger the right tefepeech and association, which
the host governments have committed themselvesoteqting. The human rights
abuses suffered by the Ogoni people in the wakéhei protest against the
exploration activities of Shell that adversely aféel their social and
environmental rights are well documentéd.

e. Property Rights

The Conventions of Establishment may contributéhtoviolations of the human
rights of the local population playing host to fmwject. The project will impact
negatively on the property and land rights of th#zens, particularly the
indigenous population of the host countries. Thavisions of Article 27 of the
Cameroon Convention and Article 23 of the Chad @otien may make the right
to property illusory. They require the host goveemts to take all measures
including expropriation, eviction and release tquare land for the purpose of the
pipeline project, which project is said to be fpublic purpose’. Although, the
Conventions make provision for the payment of camspéon, doubts have been
expressed as to the adequacy of the compensaiibhopde landowner¥. In the

49 See Articles 18, 19, 21 and 22.
0 See Articles 9, 10 and 11.
1 See Human Rights Watciithe Price of Qil(1999) (discussing Shell's support

for the Nigerian government’'s human rights abusasngd the oil exploitation process)
available ahttp://www.hrw.org/reports/1999/nigeriéfisited 2 May 2005).

2 Delphine Djiraibe, Korinna Horta and Samuel NfgyiThe Chad-Cameroon Oil

and Pipeline Project: A Call for Accountabilitd3-14 (June 2002) available at
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case of Chad, Article 23.6 of the Convention saped that in the event that no
agreement on compensation is reached with the dantbrs, the compensation
payable shall be fixed by a Chadian governmentege(ecree No. 187 of 1967).
This clearly rules out an option to pursue a clémcompensation through the
judicial process. Furthermore, the host governmkaténg undertaken to provide
the land for the project may be inclined to addptreasures available to them,
including the use of force and intimidation agailestdowners, in order to meet
their contractual commitments to the consortiume abtions of the governments,
though justified under the terms of the Conventioh&stablishment will be in
contravention of their human rights obligations. will be recalled that the
governments of Chad and Cameroon having recognigetheir respective
Constitutions the rights protected under the 1948 Declaration on Human
Rights as well as the African Charter on Human Redples’ Rights, are under an
obligation to protect the property rights of th@iopulation. Article 17 of the
UDHR guarantees everyone the right to own propaiyne as well as in
association with others and prohibits arbitrary rdgtion of property. While
Article 14 of the African Charter on Human and HeepRights states that the
right to property shall be guaranteed, and thibtr@gan only be encroached upon
in the general interests of the community and toetance with the provisions of
appropriate laws. In addition property rights ofligenous people are protected
under Article 16 of the ILO Convention concernimgligenous and Tribal Peoples
in Independent Countries (No. 169). Additionally

property rights are protected in Article 5(d) (a)d (vii) of the Convention on the
Elimination of all Forms of Racial Discriminatioméh Articles 15(2) and 16(1)(h)

of the Convention Elimination of all Forms of Disoination against Women.

Although the above provisions do not include arepehdent property right, they
prohibit discrimination, or provide for equality dfeatment as regards the
enjoyment of property rights where such rights gwaranteed. In this context,
mention should be made of Article 26 of the Intéioral Covenant on Civil and

Political Rights providing for an independent rigbtequality before the law and
equal protection by the law.

Linked to the above is the question of the pubbosultation. A study on the
Chad-Cameroon project has found that there wasmate public consultation
on the project. The study points to the fact thebnSultations” in the oil
producing region usually take place in the presaicamed military guards and
that the Bakola indigenous population suffered esblg as a result of the
inadequacy of the consultatiohlt is a fundamental requirement of international
human rights law that indigenous people participate the planning of
development project and that governments must exarttie social, spiritual,
cultural and environmental impact of planned deprient project on the affected
population before giving their approval.

www.environmentaldefense.org/documents/2134 chatkoson.pdf  (visited 1st May

2005).
53

. Ibid. See also Just Earth: “Oil Pipeline threateocal Communities and Fragile
Ecosystem” ahttp://www.amnestyusa.org/justearth/chad-camerdon.(visited 1st May
2005).

4 . Section 7 (2) and (3) of the ILO Convention Ceméng Indigenous and Tribal
Peoples in Independent Countries (adoptel Iihe 1989 entered into force off Sept
1991).
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In the light of these commitments to protect thepgrty rights of their citizens,
the host governments will be in breach of theirigdilons where they fail to
ensure that in the acquisition of land for the @ctj adequate compensation is
paid, as well as avenues for redress are provigleimhdividuals and groups in the
event of dispute arising from inadequate compemsatrailure to safeguard the
property rights of those impacted by the projedt amount to discrimination as
their right to property is not given the same adeeuprotection accorded to those
parts of the population not affected by the project

VIl.  Concluding Remarks

In this paper the point has been made of the terydfem investment agreements
to privilege investor rights at the expense of tight of States to regulate in the
public interest. This practice has continued toegate controversy whenever
attempts are made at the multilateral level to enaes to regulate investments.
The disagreement between developed and developingirees as to the potential
benefits of such an agreement continues to plaga®UTO talks. For developing
countries fear that such an agreement, regardfesssteenefits will reduce the

policy space they have to take decisions thatfwither their economic and social
development and ultimately their right to developimeThe Chad Cameroon
Conventions of Establishment with their potentiadgative effect on the
sovereignty of the Republics of Chad and Camerauh their attendant human
rights implications appears to confirm such fears.

What is the way forward? It may be said that thst lgovernments are faced with
one of two choices, namely respecting their cofiiglccommitments to the oil
consortium or upholding their obligations under tlaious international human
rights instruments. As the Conventions of Estabfisht stand, the host
government are, because of the possible finaneradlpes, more likely to comply
with their contractual commitments rather than rtheiman rights obligations.
This situation may be done away with an amendmétieocontentious Articles
in the Conventions of Establishment. Such an amen¢imvould state clearly that
the international human rights obligations of thesth governments are
invulnerable and that in the event of a conflicttween the contractual
commitments under the Conventions of Establishnaamd their international
human right obligations, the latter would prev&ilich an amendment may read as
follows:

“provided always that the provisions of this Convem of
Establishment shall not inhibit the exercise of tremal regulatory
powers of the host government in compliance with iitternational
human rights obligations and the exercise of suetveps shall not
amount to a breach of her commitments under thev@uion of
Establishment.”

The insertion of such a human rights clduseill put the promotion and
protection of human rights at the core of the Cotieas of Establishment rather

s A group of experts meeting at Tilburg Universittye Netherlands suggested the

inclusion of a human rights clause in various openal and loan agreements between the
World Bank, IMF and Member Countries of those Ins&ional Financial Institutions. See
Tilburg Guiding Principles on World Bank, IMF anduftan Rights, paras 30 and 31 in
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than as an exception. This approach will resonatte thie position taken by the
UN High Commissioner for Human Rights that Statesusd consider including

an explicit reference to the promotion and protecf human rights among the
objectives of investment agreements, either inptieamble or in the body of the
agreement® Such a reference while not creating new obligetifor the parties to

an agreement would recognize the potential forstnaent to affect the enjoyment
of human rights. Recognizing this link would beigportant step in avoiding

dwnward pressure on human rights protection in fmw@cess of the
implementation of the Chad-Cameroon project asiitforces the right and duty
of the host governments to regulate in the pubilierest. In this regard it is
relevant to note that the Declaration on the RigHbevelopment emphasizes that
States have the “right and duty to formulate appate development policies that
aim at the constant improvement of the well-beih¢he entire population and of
all individuals”.

William Van Genugten, Paul Hunt and Susan Matheeds), World Bank, IMF and
Human Rights(Wolf Legal Publishers 2003)

6 Report of the UN High Commissioner for Human Regbn‘The impact of the
Agreement on Trade-Related Aspects of Intelledtwaperty Rights on Human Rights
UN Doc E/CN.4/Sub.2/2001/13, 27 June 2001, parhsn2 22.
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